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PLAINTIFFS’ UNOPPOSED MOTION FOR ATTORNEYS’ FEES, EXPENSES, AND 

SERVICE AWARDS, AND MEMORANDUM IN SUPPORT 

 

Plaintiffs, LENNIE HALL, AGNES COURSEY, and TAMMY NICHOLS (“Plaintiffs” or 

“Class Representatives”)1, respectfully move for an order approving the provision of attorneys’ 

fees, expenses, and service awards and in support thereof state as follows: 

I. INTRODUCTION 

On or around July 14, 2022, this Court preliminary approved the Settlement Agreement 

and Release (the “Settlement”) to resolve class-wide claims arising out of a data security incident 

(the “Data Breach”) involving unauthorized access to Defendant AspenPointe, Inc.’s (N.K.A. 

Diversus Health Inc.) (“Defendant” or “AspenPointe”) patients’ personally identifiable 

information (“PII”) and protected health information (“PHI”). Pursuant to the terms of the 

Settlement, the Court appointed Plaintiffs as Class Representatives, and their attorneys, 

Finkelstein, Blankinship, Frei-Pearson & Garber, LLP (“FBFG”), Keller Postman LLC (“KP,” 

formerly Keller Lenkner LLC), The Law Office of Rick D. Bailey (“Bailey Law”), Mason LLP 

(formerly known as Mason Lietz & Klinger LLP), and Handley Farah & Anderson PLLC (“HFA”) 

as Class Counsel. 

 
1 Unless otherwise noted, all capitalized terms are defined in the Settlement Agreement and 

Release. 
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In connection with Plaintiffs’ Unopposed Motion for Final Approval, which will be filed 

with the Court on October 22, 2022 and heard on November 21, 2022, Class Counsel seek approval 

of fees and expenses totaling $412,500.00—approximately 24.09% of the maximum total to be 

paid by Defendant for all claims, notice and administration—along with service awards of 

$2,500.00 each for Class Representatives Lennie Hall, Agnes Coursey, and Tammy Nichols as 

provided for by the Settlement Agreement. As set forth below, these requests for fees, expenses, 

and service awards are all reasonable and appropriate. 

Accordingly, for the reasons set forth herein, this Court should grant Plaintiffs’ motion. 

II. FACTUAL BACKGROUND 

The first of Plaintiffs’ cases was brought on or around December 11, 2020, when Class 

Representatives Lennie Hall and Tammy Nichols filed a class action complaint against Defendant 

on behalf of themselves and all others similarly situated (the “Class Members” or the “Class”). On 

February 5, 2021, Plaintiffs moved to consolidate the pending class actions, and the Court 

subsequently granted Plaintiffs’ motion on February 9, 2021, appointing Mason LLP, FBFG, and 

KP as interim co-lead class counsel, and the Bailey Law and HFA to the Executive Committee.  

A. Plaintiffs’ Claims 

Plaintiffs’ Consolidated Complaint alleges that between September 12 and September 22, 

2020, a data breach occurred, which exposed PII and PHI of approximately 295,617 patients from 

Defendant’s computer network (the “Data Breach”). Consolidated Class Action Complaint and 

Jury Demand (“Compl.”) at ¶¶ 37-38, 44. The compromised PII and PHI included Plaintiffs’ and 

Class Members’ Social Security numbers, dates of birth, and other highly sensitive and 

confidential personal and health information. Id. ¶ 3.  

Plaintiffs allege that (1) Defendant was aware of cyberattacks and nevertheless failed to 

adequately protect and safeguard the PII and PHI of the Class; (2) Plaintiffs and the Class suffered 
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concrete injury as a direct and/or proximate result of Defendant’s negligence – including an 

increased risk that cybercriminals will use their PII and PHI for the rest of their lives, a decrease 

in the values of their PII and PHI, and an increased likelihood of identity theft or fraud; and (3) 

Defendant failed to provide adequate compensation to Plaintiffs and the Class for Defendant’s 

negligence. Id. ¶¶ 62, 123, 128-139. 

B. Settlement Discussions and Agreement 

Counsel for both Parties are well versed in complex class actions and data breach/cyber-

attack litigation, having experience representing clients on similar matters throughout the country. 

See Mason Decl. in Supp. of Pl.s’ Mot. for Prelim. Approval (“Mason MPA Decl.”) ¶¶ 1-9; 

Declaration of Todd Garber (“Garber MPA Decl.”) filed as Exhibit B the Mason MPA Decl. ¶¶ 6-

8; Declaration of William H. Anderson in Sup. of Pls.’ Mot. to Appoint Interim Lead Counsel 

(“Anderson Decl.”), filed Feb. 9, 2021 ¶¶ 4-6; Declaration of Warren Postman in Sup. of Pls.’ 

Mot. to Appoint Interim Lead Counsel (“Postman Decl.”), filed Feb. 9, 2021 ¶¶ 4-8; Declaration 

of Rick Bailey in Sup. of Pls.’ Mot. to Appoint Interim Lead Counsel (“Bailey Decl.”), filed Feb. 

9, 2021 ¶¶ 2-4. 

In August 2021, the Parties began discussing the potential for a negotiated early resolution. 

See Declaration of Todd S. Garber in Supp. of Pls.’ Mot. for Fees (“Garber Fees Decl.”) ¶ 5. Arms’ 

length negotiations by and through counsel for the Parties continued through February 2022. Id. 

On or about February 10, 2022, the Parties executed a confidential term sheet that described the 

central terms of the Settlement which provided benefits to over 295,000 individuals. Id. Over the 

course of following months, the Parties diligently negotiated, drafted, and finalized the settlement 

agreement, notice forms, and came to an agreement on a claims process and administrator. Id. 

The Settlement provides for significant relief for the Class, including identity theft 

monitoring services for up to two (2) years, and direct reimbursement payments for out-of-
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pocket losses and lost time. Settlement Agreement ¶¶ 13-14. The Settlement further provides that 

Defendant will pay up to $1,300,000 for all monetary compensation, identity theft monitoring, 

and notice and settlement administration costs, plus court approved attorneys’ fees and service 

awards, as well as additional equitable relief in the form of significant data security 

enhancements. Id. ¶ 24. 

C. Reaction of the Class to the Settlement 

As of the filing of this motion, the notice period has not yet expired, but the reaction to the 

Settlement is already positive. Garber Fees Decl. ¶ 14. To date, there have been no objections to 

the Settlement, and no requests to be excluded. Id. Class Members have until October 18, 2022, to 

opt-out or object to the Settlement. See Order Granting Preliminary Approval of Class Action 

Settlement and Approving Notice Program, dated and entered on July 14, 2022. Any objections 

and the final number of opt-outs will be reported to the Court in conjunction with the final approval 

motion and before the Court considers this motion at the final approval hearing. 

D. Class Counsel’s Efforts 

Class Counsel have expended significant time investigating, litigating, and settling, this 

complex data breach matter. Garber Fees Decl. ¶ 6. This work includes investigating and drafting 

the Complaint, negotiating a resolution and ultimately securing the Settlement, drafting and 

negotiating settlement documents with Defendant, conference calls, preparing and filing the 

requisite preliminary approval papers, assisting with the administration of the Settlement which 

includes preparing notice materials and the settlement website, and fielding calls and emails from 

the Class of over 295,000 individuals. Class Counsel will continue to expend time and effort on 

this litigation in preparation for final approval, working with the Settlement Administrator to 
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implement the Settlement, and continuing to field calls and questions from Class Members over 

the many months of Settlement implementation. Id. 

In addition to the time worked, Class Counsel have incurred $4,963.23 in expenses to date, 

including for research costs and filing fees, all of which were advanced on a contingent basis and 

without any guarantee they would be reimbursed absent a positive outcome in the case. Id. ¶ 10. 

To date, Class Counsel have not received any compensation for their work or any reimbursement 

for expenses. Id.  

Defendant does not object to the requested fee and expense award.  

III. ARGUMENT 

The determination of what constitutes reasonable attorney fees “is a question of fact for the 

trial court and will not be disturbed on review unless it is patently erroneous and unsupported by 

the evidence.” Am. Water Dev., Inc. v. City of Alamosa, 874 P.2d 352, 384 (Colo.1994) (quoting 

Hartman v. Freedman, 197 Colo. 275, 281, 591 P.2d 1318, 1322 (1979)). Here, Class Counsel 

respectfully request an award of reasonable attorneys’ fees and expenses in the amount of 

$412,500.00, less than 25% of the total payment negotiated from Defendant. As set forth below, 

Class Counsel’s requested fee and expense award is reasonable and appropriate. In addition, 

Defendant has agreed to pay this amount to Class Counsel for attorneys’ fees and expenses under 

the terms of the Settlement and there has been no objection from any Class Members as to this 

award, nor to the Settlement in general thus far. 

“An agreed upon award of attorneys’ fees and expenses is proper in a class action 

settlement . . . .” DeHoyos v. Allstate Corp., 240 F.R.D. 269, 322 (W.D. Tex. 2007). “In fact, courts 

have encouraged litigants to resolve fee issues by agreement if possible.” Id. (collecting cases). 

Accordingly, courts are authorized to award attorneys’ fees and expenses where all parties have 
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agreed to the amount, subject to court approval, particularly where the amount is in addition and 

separate from the defendant’s settlement with the class.” Id. See also Glasser v. Volkswagen of 

Am., Inc., 645 F.3d 1084, 1088 (9th Cir. 2011) (finding class member didn’t have standing to 

object to fee award where defendant was “liable to Plaintiff’s attorneys’ fees pursuant to a fee 

order that is independent of the settlement agreement and the class recovery.”). The amount of the 

award, in light of the benefits of the Settlement, is also similar to awards Class Counsel have 

received in similar data breach litigation. See, e.g., In re Medical Informatics Engineering, Inc., 

Customer Data Security Breach Litigation, No. 3:15-md-02667-RLM-SLC, ECF No. 192 (N.D. 

Ind. Jan. 30, 2020) (Judge Robert L. Miller, Jr., of the United States District Court for the Northern 

District of Indiana approved a $1,000,000 fee to Class Counsel in data breach settlement, one-third 

of the benefit of the settlement); Order Granting Motion for Award of Attorneys’ Fees and 

Expenses and Plaintiff Incentive Award, Braun v. Visionquest Eyecare, P.C., No. 49D07-1705-

PL-020189 (Marion Cnty. Ind. Super. Ct. Oct. 2, 2018) (approving $162,500 in fees and expenses 

to Class Counsel in data breach settlement). And it compares favorably to the benefits made 

available to the Class, which include two years of credit monitoring services being made available 

to over 295,000 Class Members, plus direct compensation of up to $1.3 million to Class Members 

who have suffered out-of-pocket losses of time and/or money. 

Colo. R. Civ. P. 23 does not specify a method in the determination of awarding attorneys’ 

fees, but other Colorado courts have accepted using a percentage-of-the-fund method, based on 

the total value of the settlement fund, as reasonable; therefore, a properly calculated award under 

this method is appropriate. See Faulkner v. Ensign United States Drilling Inc., No. 16-CV-03137-

PAB-KLM, 2019 WL 1200810, at *4 (D. Colo. Mar. 12, 2019) (“courts in this circuit may 

calculate a reasonable attorney’s fee using either the percentage of the fund method or the lodestar 
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method”). Thus, the Court should approve Class Counsel’s requested fee and expense award of 

$412,500.00, which is less than one-third of the value of the fund provided through the Settlement. 

Fees calculated under this method must, however, be adjusted to the so-called “Johnson factors.” 

Id., 2019 WL 1200810, at *4 

Courts in Colorado have relied on these factors, first articulated by the Fifth Circuit in 

Johnson v. Georgia Highway Express, Inc., 488 F.2d 714 (5th Cir.1974), in calculating and 

reviewing the reasonableness of attorney fee awards. See Brody v. Hellman, 167 P.3d 192, 200 

(Colo. App. 2007). “The Johnson factors are substantially similar to those found in Rule 1.5 of the 

Colorado Rules of Professional Conduct, which provide a basis for a court's evaluation of whether 

attorney fees are reasonable, and may also be considered when determining the reasonable value 

of an attorney's services for recovery based on quantum meruit” Id. (internal citations omitted). 

These factors include: 

(1) the time and labor involved; (2) the novelty and difficulty of the questions; (3) 

the skill requisite to perform the legal service properly; (4) the preclusion of other 

employment by the attorney due to acceptance of the case; (5) the customary fee; 

(6) any prearranged fee [i.e., whether the fee was fixed or contingent]; (7) time 

limitations imposed by the client or the circumstances; (8) the amount involved and 

the results obtained; (9) the experience, reputation, and ability of the attorneys; (10) 

the undesirability of the case; (11) the nature and length of the professional 

relationship with the client; and (12) awards in similar cases.  

Id. (citing Johnson, 488 F.2d at 717–19). 

A. Class Counsel’s Requested Fees are Reasonable Under the Johnson Factors 

The Plaintiffs in this case signed contingency agreements with Class Counsel whereby any 

fees would be awarded from the settlement or judgment obtained, if any. Garber Fees Decl. ¶ 8. 

Through the efforts of the Plaintiffs and Class Counsel, an available payout of $1,300,000.00 was 

obtained for the Plaintiffs and the Class Members. Class Counsel seek fees and expenses of 

$412,500.00, which—combined with the $1,300,000 in value to the class—amount to 24.09 
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percent of the total value of the Settlement. Such fees are presumptively reasonable. See, e.g., In 

re Bluetooth Headset Prod. Liab. Litig., 654 F.3d 935, 942 (9th Cir. 2011) (“[C]ourts typically 

calculate 25% of the fund as the ‘benchmark’ for a reasonable fee award, providing adequate 

explanation in the record of any ‘special circumstances’ justifying a departure.”). Class Counsel’s 

fees are also reasonable under the Johnson factors. See Murray v. Tips, Inc., No. 18-CV-00937-

RM-KLM, 2020 WL 5893411, at *1 (D. Colo. Oct. 5, 2020); Johnson, 488 F.2d at 717–19. Each 

factor is discussed in turn below. 

1. The time and labor involved. 

Class Counsel have expended more than 500 hours in bringing this case to settlement. 

Garber Fees Decl. ¶ 7. The time spent by Class Counsel included, inter alia, researching, briefing, 

and zealously litigating the contentious issues in Defendant’s motion to dismiss Plaintiffs’ claims; 

drafting pleadings and amended pleadings; attending conferences with the Court; preparing and 

participating in settlement negotiations; analyzing information presented by the Defendant in 

connection with settlement discussions; drafting and revising the Settlement Agreement and 

drafting Notices to the Class; drafting and revising Settlement documents and the Motion for 

Preliminary Approval; arranging and supervising administration of notice to the Class; engaging 

in extensive communications with the Plaintiffs and putative Class Members; and preparing briefs 

and exhibits for the upcoming motion seeking final approval. In short, Class Counsel have “made 

a significant time investment in this case.” See Shaw v. Interthinx, Inc., No. 13-CV-01229-REB-

NYW, 2015 WL 1867861, at *5 (D. Colo. Apr. 22, 2015). As such, the first Johnson factor 

supports Class Counsel’s requested fees. 

2. The novelty and difficulty of the questions presented. 
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This case required Class Counsel to litigate issues of standing in the data breach context 

that are being hotly debated around the nation and have yet to find certain resolution in Colorado 

courts. See Plaintiffs’ Response to Defendant’s Motion to Dismiss Pursuant to C.R.C.P. 12(B)(1) 

& 12(B)(5), at 5-11. As such, this case required Class Counsel to be familiar with highly technical 

legal concepts as interpreted by both Colorado and federal courts regarding injury, such as whether 

the risk of future harm can be considered immanent and whether loss of privacy constitutes an 

injury in fact. The novelty and difficulty of the issues in this case support Class Counsel’s request 

for fees. 

3. The skill requisite to perform the legal service properly. 

Data breach and privacy law are highly specialized fields of practice which require a 

particularized expertise and understanding of the uses of data. See, e.g., Bahnmaier v. Wichita 

State Univ., No. 220CV02246JARTJJ, 2021 WL 3662875, at *3 (D. Kan. Aug. 18, 2021) (“Data-

breach litigation is a technical, emerging area of the law.”). Class Counsel here have extensive 

experience in complex litigation generally, and in data breach class actions in particular. See 

Garber Fees Dec. ¶¶ 15-29. As described above, this case required Class Counsel to understand 

and successfully navigate this uncertain landscape, which Class Counsel have done. As such, the 

third Johnson factor weights in favor of granting Class Counsel’s request for fees. 

4. The preclusion of other employment by the attorney due to acceptance of 

the case. 

Class actions, and particularly class actions brought on a contingency basis, include “an 

inherent preclusion of other work.” Shaw, 2015 WL 1867861, at *6. By taking this case, Class 

Counsel were “precluded by the ticking of the clock from taking certain other cases given that they 

[had] decided to take a chance on a possible recovery in a contingency fee case rather than strictly 
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working on paid hourly wages.” See Whittington v. Taco Bell of America, Inc., 2013 WL 6022972, 

at *6 (D. Colo. Nov 13, 2013). Class Counsel here took on this matter on a continency basis, and 

worked on it to the preclusion of work on other matters. Garber Fees Decl. ¶ 8. Such preclusion of 

taking on other work supports Class Counsel’s request for fees. 

5. The customary fee. 

In data breach cases, it is well-settled that a fee award should be based on “the total funds 

made available, whether claimed or not.” Masters v. Wilhelmina Model Agency, Inc., 473 F.3d 

423, 437 (2d Cir. 2007); see also Gascho v. Global Fitness Holdings, LLC, 822 F.3d 269, 285 (6th 

Cir. 2016) (holding that “an option to file a claim creates a prospective value, even if the option is 

never exercised”); Torres v. Gristede’s Operating Corp., 519 Fed. Appx. 1, 5 (2d Cir. 2013) 

(unpublished) (calculating fees “on the basis of the total funds made available.”); Aros v. United 

Rentals, Inc., No. 10-73, 2012 WL 3060470 (D. Conn. July 26, 2012) (“[T]he Supreme Court, the 

Second Circuit, and other Circuit Courts, have held that it is appropriate to award attorneys’ fees 

as a percentage of the entire maximum gross settlement fund, even where amounts to be paid to 

class members who do not file claims will revert to the Defendants.”).2 

 
2 See also Dahingo v. Royal Caribbean Cruises, Ltd., 312 F. Supp. 2d 440, 442-43 (S.D.N.Y. 

2004) (noting that attorneys’ fees equivalent to one-third of fund had been approved 

notwithstanding the fact that a significant portion of fund was unclaimed and reverted to 

defendants); Waters v. International Precious Metals Corp., 190 F.3d 1291, 1295 (11th Cir. 1999); 

Williams v. MGM–Pathe Communications Co., 129 F.3d 1026, 1027 (9th Cir. 1997)); Alleyne v. 

Time Moving & Storage Inc., 264 F.R.D. 41, 59 (E.D.N.Y. 2010) (“the value of legal service 

rendered in the creation of a settlement fund [is not] diminished by the failure of beneficiaries to 

cash in, regardless of what happens to the surplus”); Alleyne v. Time Moving & Storage Inc., 264 

F.R.D. 41, 59 (E.D.N.Y. 2010) (“[T]he value of legal service rendered in the creation of a 

settlement fund [is not] diminished by the failure of beneficiaries to cash in, regardless of what 

happens to the surplus.”). 
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Here, when considering the comprehensive relief provided under the Settlement, the 

requested fee award is reasonable. Indeed, when applying the above approach, the total value of 

the Settlement here is at least $1.3 million. Garber Fees Decl. ¶ 13. Notwithstanding the 

extraordinary value conferred by the Settlement, Class Counsel seeks only a fee award of $412,500 

– less than one quarter the total value paid by Defendant.3 Garber Fees Decl. ¶ 12. Given that Class 

Counsel’s requested fee award is well within the range of reasonable percentage-of-the-fund 

benchmarks, the requested fee award is reasonable. 

Accordingly, the fifth Johnson factor weighs in favor of granting this motion. 

6. Whether the fee is fixed or contingent. 

Class Counsel pursued this case based on contingent fee agreements and thus would have 

recovered nothing if the Plaintiff had not prevailed. Garber Fees Decl. ¶ 8. “Given the risk of non-

recovery, this factor weighs heavily in favor of the requested fee.” Vaszlavik v. Storage Corp., No. 

95-B-2525, 2000 WL 1268824, at *4 (D. Colo. Mar. 9, 2000). 

7. Time limitations imposed by the client or the circumstances. 

There were no special time limitations imposed by the Plaintiffs or the circumstances of 

this case. The seventh Johnson factor is therefore neutral. 

8. The amount involved and the results obtained. 

 
3 Of course, this number only decreases when also taking into consideration Class Counsel’s $TK 

in expenses incurred in this matter.  Garber Decl. ¶ TK.  Such expenses are routinely awarded by 

courts. New England Health Care Employees Pension Fund, 234 F.R.D. at 635 (“[C]lass counsel 

is entitled to reimbursement of all reasonable out-of-pocket litigation expenses and costs in the 

prosecution of claims and settlement[,]” including costs associated with maintaining an electronic 

database, computerized research, travel and lodging expenses, photocopying cost, postage and 

overnight delivery, and court reporter costs.).  
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As explained in the Motion for Preliminary Approval, the Plaintiffs’ and Class Members’ 

claims were related to a Data Breach on Defendant’s network that exposed their PII and PHI. As 

a result of the work performed by Class Counsel and the efforts of the Plaintiffs, each Class 

Member stands to receive 1) reimbursement of up to $500 for ordinary out-of-pocket expenses and 

lost time that resulted from the Data Breach; 2) reimbursement of up to $4,500 for extraordinary 

expenses resulting from the Data Breach; 3) up to 24-months of credit monitoring and identity 

protection services; and 4) equitable relief in the form of data security enhancements to be imple-

mented by Defendant. Settlement Agreement ¶¶ 13-14. Given that the risk that the Plaintiffs and 

Class Members could have recovered nothing, this result justifies Class Counsel’s requested fees. 

Vaszlavik, 2000 WL 1268824, at *6. 

9. The experience, reputation, and ability of the attorneys. 

The competency and experience of Class Counsel, as well as the diligence and competency 

with which they prosecuted this action, both weigh in favor of the reasonableness of the requested 

attorneys’ fee and expense award. FBFG, KP, Bailey Law, Mason LLP, and HFA are competent 

and have extensive experience in handling class actions and complex litigation, and are 

knowledgeable about the applicable law here. Garber Fees Decl. ¶¶ 15-29.  

Class Counsel are experienced and nationally accomplished in data breach class actions. 

Garber Fees Decl. ¶¶ 15-29. See also FBFG Firm Resume, Exhibit A to Garber Fees Decl. Class 

Counsel have worked on substantial class action matters in numerous state, federal, and 

multidistrict class actions, including data breach cases, wage and hour, and consumer fraud 

matters. Id. Further, courts throughout the country have appointed Class Counsel as class counsel 

in numerous complex matters. Id.; FBFG Firm Resume, attached as Exhibit A to the Garber Fees 

Declaration; KP Firm Resume, attached as Exhibit B to the Garber Fees Declaration; Mason LLP 
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Firm Resume, attached as Exhibit 2A to Mason MPA Decl. Thus, this factor weighs heavily in 

favor of approving the requested award.  

10. The undesirability of the case. 

In taking this data breach class action, Class Counsel took a significant risk that they might 

not obtain any compensation. See Vaszlavik, 2000 WL 1268824, at *6. As such, the tenth Johnson 

factor supports Class Counsel’s request for fees 

11. The nature and length of the professional relationship with the client. 

“Unlike corporate clients, who may need future legal services from their counsel, the 

likelihood that many class members will be seeking additional representation from Class Counsel 

is slim.” Shaw v. Interthinx, Inc., No. 13-CV-01229-REB-NYW, 2015 WL 1867861, at *7 (D. 

Colo. Apr. 22, 2015). Moreover, data breach claims like the claims of Plaintiffs and Class Members 

in this case “do not lend themselves to continuous, long-term attorney-client relationships.” See 

id. This factor therefore weighs in favor of approving Class Counsel’s fees.  

12. Awards in similar cases. 

As explained above, the fees requested by Class Counsel – 24.09% percent of the total 

recovery established by the Settlement – are less than the customary fees approved in percentage 

of the fund data breach class actions. The twelfth Johnson factor therefore supports Class 

Counsel’s request for attorneys’ fees. 

B. Costs Sought by Plaintiffs are Reasonable and Warrant Approval. 

Included within the $412,500 in attorneys’ fees and costs agreed to in the Settlement, are 

Plaintiffs’ costs, which total at least $4,963.23. Garber Fees Dec., ¶ 30 These reasonable costs 

were necessary to litigation and included filing fees, research expenses, mediation costs, and 

travel expenses. Id. “Reasonable costs and expenses incurred by an attorney who creates or 
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preserves a common fund are reimbursed proportionately by those class members who benefit by 

the settlement.” Yarrington v. Solvay Pharm., 697 F. Supp. 2d 1057, 1067 (D. Minn. 2010) 

(quotations omitted). The appropriate analysis is whether the particular costs are the type 

typically billed by attorneys to paying clients in the marketplace. Brody v. Hellman, 167 P. 3d 

192, 206 (Col. Ct. App. 2007); see also Harris v. Marhoefer, 24 F.3d 16, 19 (9th Cir. 1994) 

(allowing recovery of “out-of-pocket expenses that ‘would normally be charged to a fee paying 

client’”). 

The costs requested here as part of Plaintiffs’ request for $412,500 in attorneys’ fees are of 

the type typically billed by attorneys to clients. Because the costs in this case were minimal, and 

necessary for furtherance of the litigation, they should be approved. 

C. The Court Should Approve the Requested Service Awards. 

The Service Awards for Plaintiffs should be approved as well. See Pliego v. Los Arcos 

Mexican Restaurants, Inc., 313 F.R.D. 117, 131 (D. Colo. 2016) ($7,500 service award was 

“appropriate and... commensurate with awards in similar cases”); see also Prim v. Ensign United 

States Drilling, Inc., No. 15-CV-02156-PABKMT, 2019 WL 4751788, at *5 (D. Colo. Sept. 30, 

2019) (same); Tuten v. United Airlines, Inc., 41 F. Supp. 3d 1003, 1010 (D. Colo. 2014) (approving 

$15,000.00 award); Peace Officers Annuity & Benefit Fund of Georgia v. DaVita Inc., No. 17-CV-

0304-WJM-NRN, 2021 WL 1387110, at *7 (D. Colo. Apr. 13, 2021) (approving $10,000.00 to 

each of the lead plaintiffs); Valverde v. Xclusive Staffing, Inc., No. 16- cv-00671-RM-NRN, 2020 

WL 4057585, at *2 (D. Colo. July 20, 2020) (approving $20,000 service award for each of six 

plaintiffs). Plaintiffs spent a substantial amount of time and energy in bringing this action including 

maintaining contact with counsel, assisting in the investigation of the case, reviewing the 

Complaint, remaining available for consultation throughout settlement negotiations, reviewing the 
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Settlement Agreement, and answering counsel’s many questions. Mason MPA Decl. ¶ 71. 

Accordingly, the payment of a Service Award of $2,500.00 to for each Plaintiff is reasonable and 

appropriate.  

IV. CONCLUSION 

For the reasons set forth above, the undersigned Class Counsel respectfully ask that the 

Court approve their reasonable attorneys’ fees and expenses of $412,500.00 and service awards of 

$2,500 for each of the Plaintiffs. 

Dated: September 13, 2022   Respectfully Submitted, 

 

/s/ Rick D. Bailey 

Rick D. Bailey, Esq.   

LAW OFFICE OF RICK D.  

BAILEY, ESQ. 

1085 Lafayette St., Ste 702  

Denver, Colorado 80218  

Tel: (720) 676-6023  

 

/s/ Gary E. Mason 

Gary E. Mason  

MASON LLP  

5101 Wisconsin Ave., NW, Ste. 305  

Washington, DC 20016  

Tel: (202) 640-1160  

Fax: (202) 429-2294 

 

/s/ Todd S. Garber    

Todd S. Garber  

FINKELSTEIN, BLANKINSHIP,  

FREI-PEARSON & GARBER, LLP 

One North Broadway, Suite 900 

White Plains, New York 10601 

Tel: (914) 298-3283  

Fax: (914) 298-4383 
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/s/ William H. Anderson 

William H. Anderson 

HANDLEY FARAH & ANDERSON PLLC 

4730 Table Mesa Drive, Suite G-200 

Boulder, Colorado 80305 

Tel: (303) 800-9109 
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Finkelstein, Blankinship, Frei-Pearson & Garber, LLP 

The lawyers of Finkelstein, Blankinship, Frei-Pearson & Garber, LLP (“FBFG”) have 

successfully litigated complex class actions in federal and state courts across the country, and have 

obtained successful results for clients against some of the world’s largest corporations.  A sampling 

of the Firm’s more significant cases includes: 

• Hamlen v. Gateway Energy Services, Corp., No. 18-10244 (S.D.N.Y).  Nationwide 

class action alleging that Gateway overcharged consumers for gas and electric 

supply.   On September 18, 2019, the Court certified the class, appointed the 

lawyers of FBFG as co-lead class counsel, and approved the settlement valued at 

over $9 million. 

 

• McLauglin v. IDT Energy No. 14-4107 (E.D.N.Y.). Nationwide class action 

alleging that IDT overcharged consumers for gas and electric supply.   On October 

18, 2018, the Court certified the class, appointed the lawyers of FBFG as co-lead 

class counsel, and approved the settlement valued at over $54 million. 

 

• Edwards v. North American Power & Gas, LLC, No. 14-1714 (D. Conn.).   

Nationwide class action alleging that North American Power charged electricity 

and gas rates far in excess of what it promised to charge variable rate customers.   

On August 2, 2018, the Court certified the class, appointed the lawyers of FBFG as 

co-lead class counsel, and approved the settlement valued at over $19 million. 

 

• Wise v. Energy Plus Holdings, LLC, No. 11-7345 (S.D.N.Y.).  Nationwide class 

action alleging that Energy Plus falsely claimed to offer competitive electricity rates 

when its prices are substantially higher than market rates in violation of New York 

Gen. Bus. L. § 349 and other consumer protection laws.  On September 17, 2013, 

the Court certified the class, appointed the lawyers of FBFG as lead class counsel, 

and approved the settlement valued at over $11 million. 

 

• Chen v. Hiko Energy, LLC, No. 14-1771 (S.D.N.Y.).  Multistate class action 

alleging that Hiko falsely claimed to offer competitive electricity rates when its 

prices are substantially higher than market rates in violation of New York Gen. Bus. 

L. § 349 and other consumer protection laws.  On May 9, 2016, the Court certified 

the class, appointed the lawyers of FBFG as class counsel, and approved the 

settlement valued at over $10 million. 

 
• Saint Joseph Health System Medical Information Cases, JCCP No. 4716 (Cal. Sup. 

Ct.).  Complex class action on behalf of approximately 31,800 patients who were 
victimized by a data breach.  An FBFG lawyer was appointed co-lead class counsel.  
The Court denied Saint Joseph’s demurrer and the Court of Appeals upheld that 
ruling.  The Court certified the class and denied Saint Joseph’s summary judgment 
motion; the Court of Appeals upheld those rulings as well.  On the eve of trial the 
parties reached a settlement valued at approximately $39 million and the Court 
granted final approval of that settlement on February 3, 2016.  This settlement 
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provides the more money per capita to individual class members than any other 
known data breach settlement on record. 
 

• Castillo v. Seagate Technology LLC, No. 16-1958 (N.D. Cal.).  Class action on 

behalf of over 12,000 individuals victimized by a data breach.  On September 19, 

2016, the Court denied Seagate’s motion to dismiss in part.  The Court appointed 

an FBFG attorney as co-lead class counsel and, on March 14, 2018, finally 

approved settlement valued at up to $42 million. 

 
• Sackin v. Transperfect Global, Inc., No.  17-1469 (S.D.N.Y. 2017).  Class action 

on behalf of over 4,000 individuals victimized by a data breach.  On June 15, 2017, 
the Court entirely denied Transperfect’s motion to dismiss.  On March 13, 2018, 
the Court appointed FBFG as class counsel and preliminarily approved a settlement 
valued at over $40 million. 

 
• Bellino v. JPMorgan Chase Bank, N.A., No. 14-3139 (S.D.N.Y.).  Statewide class 

action on behalf of mortgagors alleging Chase’s failure to comply with mortgage 
recording requirements.  On November 9, 2017, the Court approved a settlement 
valued at $10,808,630, certifying the settlement class and appointing FBFG 
attorneys as class counsel. 
 

• Goldemberg v. Johnson & Johnson Consumer Companies, Inc., No. 13-3073 
(S.D.N.Y.).  Class action alleging deceptive labeling in connection with 
Defendant’s Aveeno Naturals brand of personal care products.  Plaintiffs defeated 
Defendant’s motions to dismiss and exclude Plaintiffs’ expert’s report, and 
obtained class certification and an appointment as Co-Lead Class Counsel.  On 
November 1, 2017, the Court approved a proposed settlement valued at $6.75 
million. 

 

• Adler v. Bank of America, N.A, No. 13-4866 (S.D.N.Y.).  Class action alleging that 

Bank of America failed to timely present certificates of discharge for mortgages 

that were satisfied in New York State.  On July 20, 2016, the Court certified the 

class, appointed the lawyers of FBFG as class counsel, and approved the settlement 

valued at over $7 million. 

 
• In re Michaels Stores, Inc. Zip Code Litigation, No. 11-10920 (D. Mass.). State-

wide class action alleging that Michaels Stores unlawfully collected consumers’ 
private information.  After securing a groundbreaking decision by the 
Massachusetts Supreme Judicial Court, establishing that consumers whose privacy 
has been violated may bring consumer protection claims against companies that 
unlawfully collect personal identification information, the lawyers of FBFG were 
appointed as co-lead class counsel and negotiated a class-wide settlement, which 
the Court approved.   
 

• In Re: KIND LLC “Healthy and All Natural” Litigation, Nos. 15-MD-2645, 15-
MC-2645 (S.D.N.Y.). MDL class action alleging false advertising of Defendant 
KIND’s snack food products. On March 21, 2021, he Court certified a multi-state 
class an appointed FBFG as co-lead class counsel.  
 

• Reed v. Friendly’s Ice Cream, LLC, No. 15-0298 (M.D. Pa.).  Nationwide class and 

collective minimum wage and overtime claim on behalf of approximately 10,000 
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servers.  On January 31, 2017, the Court certified the class, appointed an FBFG 

lawyer as co-lead class counsel, and approved the settlement valued at over $4.6 

million. 

 

• Quinn v. Walgreen, No. 12-8187 (S.D.N.Y.).  Nationwide settlement valued at $2.8 

million to resolve Plaintiffs’ claim that Defendant’s glucosamine products did not 

perform as represented.  On March 24, 2015, the Court certified the class, appointed 

FBFG lawyers as Co-Lead Class Counsel and approved a nationwide $2.8 million 

settlement. 

 

• Al Fata v. Pizza Hut of America, Inc., No. 14-376 (M.D. Fla.).  Statewide minimum 

wage claim on behalf of approximately 2,000 Pizza Hut delivery drivers.  On June 

21, 2017, the Court certified the class and approved a settlement valued at $3.1 

million that provided the then-highest per-person recovery in any delivery driver 

under-reimbursement class action. 

 

 FBFG is also counsel of record in numerous class actions throughout the country, including 

cases pending in United States District Courts in New York, California, Massachusetts, Nevada, 

New Jersey, Maryland, New Mexico, Colorado, Arkansas, and Pennsylvania, as well as actions 

pending in the state courts of New York, California, Nebraska, and New Jersey.   

 

 FBFG also has an accomplished and successful appellate practice, having obtained 

numerous groundbreaking decisions from federal and state appellate courts.  Examples include: In 

Re Zappos.Com, Inc., Customer Data Security Breach Litigation, No. 16-16860, 2018 WL 

1189643 (9th Cir. Mar. 8, 2018) (reversing dismissal by district court and holding that consumers 

whose personal identification information was stolen in a data breach have Article III standing); 

Zahn v. N. Am. Power & Gas, LLC, 2016 IL 120526, 72 N.E.3d 333 reh'g denied (Jan. 23, 2017) 

(on certified question from the 7th Circuit, holding that the Illinois Commerce Commission does 

not have exclusive jurisdiction to hear consumer claims against alternative retail electricity 

suppliers); Zahn v. N. Am. Power & Gas, LLC, 847 F.3d 875 (7th Cir. 2017) (reversing dismissal 

of consumer’s putative class action seeking redress for excessive electricity charges by alternative 

retail electricity supplier); John v. Whole Foods Mkt. Grp., Inc., 858 F.3d 732, 738 (2d Cir. 2017) 

(reversing dismissal of consumer’s putative class action seeking redress for Whole Foods’ alleged 

practice of representing the weight of prepackaged foods); Tyler v. Michaels Stores, Inc., 464 

Mass. 492, 984 N.E.2d 737 (2013) (on certified question from U.S. District Court for 

Massachusetts, finding that the collection of ZIP codes from consumers using credit cards violates 

Massachusetts consumer protection law). 

 

Attorney Profiles 

 

Todd S. Garber 

Todd S. Garber is a founding partner in the Firm.  Mr. Garber is an experienced litigator, who 

practices in state and federal courts.  His areas of experience include class actions, consumer fraud, 

securities fraud, complex commercial disputes, business torts, antitrust, and general litigation.  Mr. 
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Garber was designated a New York Super Lawyer in 2013 and 2014, a distinction earned by only 

five percent of the lawyers in the New York metro area.   

Prior to joining the Firm, Mr. Garber worked at Lowey Dannenberg Cohen & Hart, P.C., where 

he prosecuted and defended complex commercial litigation matters and class actions.  

Mr. Garber’s career achievements include: 

• Appointed Interim Co-Lead Class Counsel in Chen v. HikoEnergy, LLC, No. 14-

cv-01771 (S.D.N.Y.).  State-wide class action alleging that Hiko charged 

deceptively high electricity and natural gas rates.  On May 9, 2016, the Court 

certified the class and approved a settlement valued at over $10 million. 

• Class Counsel in Wise v. Energy Plus Holdings LLC, No. 11-7345 (S.D.N.Y.).  Plaintiffs 

alleged that Energy Plus, an independent electricity supplier, misrepresented that its rates 

were reflective of the market when they were much higher.  The Court granted final 

approval of a settlement covering more than 400,000 consumers in eight states and valued 

at more than $11,000,000. 

 

• Appointed Interim Co-Lead Class Counsel in Goldemberg v. Johnson & Johnson 

Consumer Companies, Inc., No. 13-3073 (S.D.N.Y.).  Class action alleging deceptive 

labeling in connection with Defendant’s Aveeno Naturals brand of personal care products.  

Plaintiffs defeated Defendant’s motions to dismiss and exclude Plaintiffs’ expert’s report, 

and won class certification.  On November 1, 2017, the Court approved a proposed 

settlement valued at $6.75 million.   

 

• Appointed Class Counsel in Brenner v. J.C. Penney Company, Inc., No. 13-11212 (D. 

Mass.).  Plaintiff alleged that J.C. Penney requested and recorded customers’ ZIP codes, 

which it then used to identify consumers’ mailing addresses to send them junk mail, in 

violation of Massachusetts law.  The Court granted final approval of a settlement valued at 

more than $3.5 million. 

 

• Appointed Class Counsel in Brenner v. Kohl’s Corporation, No. 13-cv-10935 (D. 

Mass).  State-wide class action alleging that Kohl’s unlawfully collected 

consumers’ personal identification information.  On March 12, 2014, the Court 

granted final approval to a settlement valued at $425,000 and appointed lawyers of 

FBFG class counsel. 

 
• Appointed Co-Lead Class Counsel in Quinn v. Walgreen, No. 12-8187 (S.D.N.Y.).  

Nationwide settlement valued at $2.8 million to resolve Plaintiffs’ claim that 
Defendant’s glucosamine products did not perform as represented.  .  On March 24, 
2015, the Court finally approved the settlement and certified the class. 
 

• Appointed Co-Lead Class Counsel in Tyler v. Bed Bath & Beyond, Inc., No. 13-10639 (D. 

Mass.).  Plaintiff alleged that Bed, Bath & Beyond illegally requested and recorded 

customers’ ZIP codes. 
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• As counsel for the New York City Pension Funds, Lead Plaintiff in In re Juniper Networks, 

Inc. Sec. Litig., No. C-06-04327 JW (N.D. Cal 2010), helped achieve a settlement of $169.5 

million, one of the largest settlements in an options backdating case, after more than three 

years of hard-fought litigation. 

 

• Involvement in the prosecution of a number of high-profile cases, which have resulted in 

hundreds of millions of dollars in recoveries for investors, including In re WorldCom 

Securities Litigation, In re HealthSouth Securities Litigation, In re DaimlerChrysler AG 

Securities Litigation, and In re Bayer AG Securities Litigation. 

 

• Representation of institutional investors in stockholder voting rights and corporate 

governance cases, including Gabelli Global Multimedia v. Western Investment LLC, 700 

F. Supp. 2d 748 (D. Md. 2010); Delcath Systems, Inc. v. Ladd, 466 F.3d 257 (2d. Cir. 

2006); Salomon Brothers Mun. Partners Fund, Inc. v. Thornton, 410 F. Supp. 2d 330 

(S.D.N.Y. 2006); meVC Draper Fisher Jurvetson Fund I, Inc. v. Millennium Partners, 260 

F. Supp. 2d 616 (S.D.N.Y. 2003); and Millenco L.P. v. meVC Draper Fisher Jurvetson 

Fund I, Inc., 824 A.2d 11 (Del. Ch. 2002). 

Mr. Garber received his B.A. from Cornell University in 1999 and his J.D. from the Benjamin N. 

Cardozo School of Law in 2002, where he was articles editor for the Cardozo Journal of 

International and Comparative Law, and was competitively selected to work for the New York 

City Law Department’s Corporation Counsel in its Appellate Division.  

Mr. Garber co-authored “Morrison v. National Australia Bank: The Potential Impact on Public 

Pension Fund Fiduciaries,” The NAPPA Report, Vol. 24, Number 3, August 2010, and “Loss 

Causation in the Ninth Circuit,” New York Law Journal, September 2, 2008. 

 

Mr. Garber is admitted to practice in New York and Connecticut and is a member of the bars of 

the U.S. District Courts for the Eastern, Western and Southern Districts of New York and the 

Second Circuit Court of Appeals.   

Greg Blankinship 

Greg Blankinship is a founding partner of FBFG, and he specializes in class actions in state and 

federal courts.  Mr. Blankinship has worked on substantial class action matters representing both 

defendants and plaintiffs in numerous state, federal, and multi-district class actions, including 

wage and hour and consumer fraud matters.  Mr. Blankinship has been named class counsel by 

numerous courts.  Mr. Blankinship has been designated a New York Super Lawyer every year 

2014 and 2015, a distinction earned by only five percent of the lawyers in the New York metro 

area.   

Prior to joining the Firm, Mr. Blankinship was an associate with Skadden, Arps, Slate, Meagher 

& Flom LLP and Greenberg Traurig, LLP.  Mr. Blankinship received his B.A. from Emory 

University in 1991 and his M.A. from the University of North Carolina in 1995.  He attended law 

school at the University of Washington, where he earned his J.D. in 2003.  While in law school, 

Mr. Blankinship was a member of the University of Washington Law Review.   
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In addition to the cases discussed above, a sampling of Mr. Blankinship’s successful cases 

includes: 

• Appointed Co-Lead Class Counsel in Goldemberg v. Johnson & Johnson 
Consumer Companies, Inc., No. 13-3073 (S.D.N.Y.).  Class action alleging 
deceptive labeling in connection with Defendant’s Aveeno Naturals brand of 
personal care products.  Plaintiffs defeated Defendant’s motions to dismiss and 
exclude Plaintiffs’ expert’s report, and won class certification.  On November 1, 
2017, the Court approved a proposed settlement valued at $6.75 million. 
 

• Appointed to the Plaintiffs’ Executive committee in In Re:  Santa Fe Natural 
Tobacco Company Marketing and Sales Practices Litigation, No. 16-MD-2695 (D. 
N.M.).  Plaintiffs in this multi-district litigation contend that Santa Fe Natural 
Tobacco mislead consumers into believing their cigarettes were less harmful that 
others because they are natural and organic.  Litigation is on-going. 
 

• Appointed Class Counsel in Brenner v. J.C. Penney Company, Inc., No. 13-11212 (D. 

Mass.).  Plaintiff alleged that J.C. Penney requested and recorded customers’ ZIP codes, 

which it then used to identify consumers’ mailing addresses to send them junk mail, in 

violation of Massachusetts law.  The Court granted final approval of a settlement valued at 

more than $3.5 million. 

 

• Appointed Class Counsel in Brenner v. Kohl’s Corporation, No. 13-cv-10935 (D. 

Mass).  State-wide class action alleging that Kohl’s unlawfully collected 

consumers’ personal identification information.  On December 5, 2013, the Court 

granted preliminary approval to a settlement valued at $435,000 and appointed 

lawyers of FBFG class counsel. 

 
• Bellino v. JPMorgan Chase Bank, N.A., No. 14-3139 (S.D.N.Y.).  Statewide class 

action on behalf of mortgagors alleging Chase’s failure to comply with mortgage 
recording requirements.  On November 9, 2017, the Court approved a settlement 
valued at $10,808,630, certifying the settlement class and appointing FBFG 
attorneys as class counsel. 
 

• Adler v. Bank of America, N.A, No. 13-4866 (S.D.N.Y.).  Class action alleging that 

Bank of America failed to timely present certificates of discharge for mortgages 

that were satisfied in New York State.  On July 20, 2016, the Court certified the 

class, appointed the lawyers of FBFG as class counsel, and approved the settlement 

valued at over $7 million. 

 
• In re Michaels Stores, Inc. Zip Code Litigation, No. 11-10920 (D. Mass.). State-

wide class action alleging that Michaels Stores unlawfully collected consumers’ 
private information.  After securing a groundbreaking decision by the 
Massachusetts Supreme Judicial Court, establishing that consumers whose privacy 
has been violated may bring consumer protection claims against companies that 
unlawfully collect personal identification information, the lawyers of FBFG were 
appointed as co-lead class counsel and negotiated a class-wide settlement, which 
the Court approved.   
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• Quinn v. Walgreen, No. 12-8187 (S.D.N.Y.).  Nationwide settlement valued at $2.8 

million to resolve Plaintiffs’ claim that Defendant’s glucosamine products did not 

perform as represented.  On March 24, 2015, the Court certified the class, appointed 

FBFG lawyers as Co-Lead Class Counsel and approved a nationwide $2.8 million 

settlement. 

Mr. Blankinship’s broad experience as a litigator has also exposed him to a wide variety of 

substantive business and consumer issues.  He also has substantial experience with the issues and 

procedural aspects of large class action and complex cases, including those brought against power 

bank manufacturers for misrepresentations  

Mr. Blankinship is admitted to practice in New York and Massachusetts and is a member of the 

bars of the U.S. District Courts for the Eastern, Western, Northern, and Southern Districts of New 

York, the District of Connecticut, the District of Massachusetts, and the First, Second, Third, 

Seventh, and Ninth Circuit Courts of Appeals.   

Jeremiah Frei-Pearson 

Jeremiah Frei-Pearson is a founding partner of Finkelstein, Blankinship, Frei-Pearson & Garber. 

He is a passionate advocate and an experienced litigator who represents consumers and employees 

in complex class actions.  As a result of the victories he has won for his clients, the National Trial 

Lawyers Association selected Mr. Frei-Pearson as a member of the Top 100 Trial Lawyers from 

2014 to 2018.  Mr. Frei-Pearson is a member of the Best Attorneys of America, a distinction that 

is limited to less than 1% of attorneys, and he is also designated as Super Lawyer, a distinction 

awarded to only 5% of the New York Metro Area.  Mr. Frei-Pearson practices in federal and state 

courts throughout the country and his areas of expertise include class actions, privacy, consumer 

fraud, employment law, and civil rights.  

Prior to joining the Firm, Mr. Frei-Pearson was an associate with Kaye Scholer LLP, a 

multinational law firm, and a staff attorney with Children’s Rights, a national public interest law 

firm representing children in foster care in class action reform lawsuits.  Mr. Frei-Pearson received 

his B.A. from Skidmore College, Magna Cum Laude, Phi Beta Kappa in 2000 and he earned his 

J.D. in 2003 from Stanford Law School.  While in law school, Mr. Frei-Pearson was a Public 

Interest Fellow and served as Senior Symposium Editor of the Stanford Law & Policy Review. 

 

A sampling of Mr. Frei-Pearson’s significant cases includes: 

 

• Appointed co-class counsel in Saint Joseph Health System Medical Information 

Cases, JCCP No. 4716 (Cal. Sup. Ct.).  The Court denied Saint Joseph’s demurrer 

and the Court of Appeals upheld that ruling.  After more than two years of litigation, 

the Court granted Plaintiffs’ motion to certify a class of approximately 31,802 data 

breach victims.  On January 14, 2015, the Court denied Saint Joseph’s motion for 

summary judgment.  The Court of Appeals upheld the Court’s summary judgment 

and class certification decisions.  The case was set for trial on August 24, 2015, but 

the parties reached a settlement valued at approximately $39 million, which the 

Court finally approved on February 3, 2016.  This settlement provides the more 
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money per capita to individual class members than any other known data breach 

settlement on record. 

• Appointed co-lead class counsel in Castillo v. Seagate Technology LLC, No. 16-

02136 (N.D. Cal.).  Class action on behalf of over 12,000 individuals victimized by 

a data breach.  On September 19, 2016, the Court denied Seagate’s motion to 

dismiss in part.  On October 19, 2017, the Court granted preliminary approval of 

the settlement agreement valued at up to $42 million. 

 

• Appointed class counsel in Sackin v. Transperfect Global, Inc., No.  17-1469 

(S.D.N.Y. 2017).  Class action on behalf of over 4,000 individuals victimized by a 

data breach.  On June 15, 2017, the Court entirely denied Transperfect’s motion to 

dismiss.  On March 13, 2018, the Court preliminarily approved a settlement valued 

at over $40 million. 

• Appointed co-class counsel in Reed v. Friendly’s Ice Cream, LLC, No. 15-cv-00298 

(M.D. Pa.).  The Court denied motions to dismiss and ruled for plaintiffs on several 

other motions in this wage and hour class action.  On January 31, 2017, the Court 

certified the class, appointed an FBFG lawyer as co-lead class counsel and finally 

approved a settlement valued at over $4.6 million. 

 

• Appointed co-class counsel in Al Fata v. Pizza Hut of America, Inc., No. 14-cv-376 

(M.D. Fla.).  The Court denied defendant’s motion to compel arbitration.  While 

Plaintiffs’ class certification motion was sub judice, the parties reached a class 

settlement on behalf of a Florida class of delivery drivers alleging minimum wage 

violations.  The Court granted final approval of the settlement, which is valued at 

$3.1 million, on June 21, 2017.  

 

• Appointed class counsel in Hanna v. CFL Pizza, LLC, No. 05-2011-CA-52949 (Fl. 

Cir. Court).  On September 3, 2013, the Court granted final approval of a settlement 

that created a substantial settlement fund for under-reimbursed Pizza Hut franchisee 

delivery drivers who alleged violations of Florida minimum wage law. 

• Appointed co-class counsel in Bellaspica v. PJPA, LLC, No. 13-3014 (E.D. Pa.).  

On June 22, 2016, the Court granted final approval of a FLSA collective action 

settlement, providing a settlement fund for under-reimbursed Papa John’s 

franchisee pizza delivery drivers. 

• Appointed class counsel in Yoeckel v. Marriott, No. 703387 (Queens Cty. Com. 

Div.).  Class action alleging that Marriott violated New York wage and hour laws.  

On May 3, 2017, the Court certified a class and finally approved a settlement that 

provided class members with 100% of their maximum compensatory damages 

alleged. 

• Appointed co-class counsel in Miller v. Fresh, No. 14-0880 (Mass. Suffolk Cty.).  

State-wide class action alleging that Fresh unlawfully collected consumers’ 
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personal identification information.  On July 15, 2015 the Court certified a class 

and granted final approval to a settlement. 

 

• Appointed co-class counsel in Miller v. Patagonia, No. 14-0888 (Mass. Suffolk 

Cty.).  State-wide class action alleging that Patagonia unlawfully collected 

consumers’ personal identification information.  On February 9, 2015 the Court 

certified a class and granted final approval to a settlement. 

 

• Counsel to the Plaintiffs in D.G. ex rel. Stricklin v. Henry, No. 08-cv-074 (N.D. 

Okl.).  In this class action to reform Oklahoma’s foster care system, the Court 

certified a statewide class of Oklahoma’s foster children (an opinion that was 

affirmed by the Tenth Circuit).  As a result of this litigation, Oklahoma has 

committed to restructuring its state foster care agency to eliminate dangerous 

practices (such as an unsafe shelter where babies in state custody disproportionately 

suffered fractured skulls), and improve measurable outcomes for children in state 

custody. 

 

• As counsel in Charlie and Nadine H. v. Christie, No. 99-3678 (D.N.J.), worked 

with the state agencies, a federally appointed monitor, and the Court to help ensure 

implementation of a consent decree to reform New Jersey’s foster care system.  

Among many other significant achievements under the consent decree, New Jersey 

broke a record for adoptions achieved, significantly reformed supervision 

procedures that were inadequate, and substantially increased the percentage of 

foster children who subsequently attended college.  Mr. Frei-Pearson continues to 

be involved in this litigation in a pro bono capacity. 

 

Mr. Frei-Pearson has received numerous awards for his legal work, including the New York City 

Bar Association’s Thurgood Marshall Award for his work on death penalty cases, a citation from 

the New York City Council for his child advocacy work, and the 2010 Palomountain Award from 

Skidmore College.  Mr. Frei-Pearson is also active in his community; he is a district leader in 

White Plains, where he serves as Chair of the Mayor’s Advisory Committee For People With 

Disabilities and he sits on the Board of Legal Services of the Hudson Valley. 

Mr. Frei-Pearson is admitted to practice in New York and is a member of the bars of the U.S. 

District Courts for the Eastern, Western and Southern Districts of New York. 

 

Andrew Finkelstein 

Andrew Finkelstein is the Managing Partner of Finkelstein, Blankinship, Frei-Pearson & Garber, 

LLP.  He has become a noted consumer activist through his representation of injured individuals 

against corporate wrong doers and other irresponsible parties. 

Mr. Finkelstein served as Captain of the 9/11 Victim Compensation Fund in a pro bono capacity, 

where he helped obtain over $10 million for victims and waived all legal fees associated with this 

representation.  Mr. Finkelstein is also the Chairman of the Plaintiff Personal Injury Steering 

committee for the Neurontin Liability Multi District Litigation in Boston, Massachusetts.  He has 
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worked closely with the FDA regarding the adverse effects associated with Neurontin, having filed 

a Citizens Petition seeking enhanced warning of the side effects of this drug, specifically increased 

suicidal tendencies. Additionally, Mr. Finkelstein is a member of the Executive Steering 

Committee of the Hormone Replacement Therapy Multi District Litigation in both Philadelphia, 

Pennsylvania and Little Rock, Arkansas.  He is a member of the Plaintiff Steering Committee of 

the Ortho Evra Birth Control Patch New Jersey Coordinated Litigation, and the Plaintiff Steering 

Committee of the Viagra Multi District Litigation in Minneapolis, Minnesota. 

Mr. Finkelstein is a frequent lecturer at Continuing Legal Education courses.  His topics include 

“Science in the Courtroom”, “Technology in the Courtroom”, “Prosecution of a Pharmaceutical 

Case”, “The Ethics of On-line Advertising”, and “Structured Settlements and the Personal Injury 

Settlement.” 

In addition to these presentations, Mr. Finkelstein volunteers his time to present his “Commit to 

Quit Texting While Driving” seminar to area high school students. 

 

Bradley F. Silverman 

Mr. Silverman, of counsel at FBFG, is a highly experienced litigator.  He has represented 

individuals and public and private companies in courts throughout the country.  He has broad 

experience handling numerous types of disputes.  This experience includes the representation of 

plaintiffs and defendants in: class actions; contract disputes; employment matters; disputes relating 

to the management and control of closely held businesses; intellectual property and trade secret 

disputes; RICO actions; antitrust and unfair competition matters; real estate disputes; Title IX and 

other claims relating to college disciplinary actions; challenges to local and state laws that are 

either unconstitutional or preempted by federal law; and actions to enforce First Amendment 

rights. 

 

At FBFG, Mr. Silverman’s practice focuses on class actions in which he represents individuals 

across the country who have been harmed by the unlawful acts of companies.  Past class actions 

in which he has been involved include In re: Coca-Coca Products Marketing and Sales Practices 

Litigation, a multidistrict litigation where Mr. Silverman’s prior firm served as co-lead counsel for 

all plaintiffs.  In that case and in other cases, he has asserted claims against some of the largest 

food manufacturers in the world for placing illegal, deceptive, and false statements on product 

labels.    

 

Prior to joining FBFG, Mr. Silverman practiced at several of the leading litigation firms in New 

York City, including the international law firm of Kaye Scholer LLP (now Arnold & Porter Kaye 

Scholer LLP).  He received his undergraduate degree, magna cum laude, from Brandeis 

University.  He received his law degree from the University of Pennsylvania Law School where 

he served as a member of the Moot Court Board and as Senior Editor of the Journal of International 

Economic Law.  Born and raised in Brooklyn, New York, he and his family now reside in 

Westchester County. 

 

John Sardesai-Grant 
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Mr. Sardesai-Grant is of counsel at FBFG, where he specializes in class actions in state and federal 

courts. 

Before joining FBFG, John was an associate at Baritz & Colman LLP, where he represented clients 

in employment discrimination and commercial disputes. As of counsel to Reese Richman LLP, 

John brought cases against the New York Police Department on behalf of victims of police 

misconduct. As an associate at Brower Piven, P.C., he prosecuted complex securities fraud class 

actions on behalf of shareholders. And as an associate at Bickel & Brewer, a premier commercial 

litigation boutique, he represented clients in a variety of regulatory and commercial matters. 

John earned his B.S. in Economics from The Wharton School at the University of Pennsylvania, 

as well as an M.A. in Chinese from the University of Pennsylvania’s Graduate School of Arts and 

Sciences. John received his J.D. from New York University School of Law. 

John is admitted to practice in New York and the United States District Courts for the Southern 

and Eastern Districts of New York and the District of Colorado. He is an active member of the 

New York County Lawyers Association.  

Chantal Khalil 

 

Ms. Khalil is an associate at FBFG, where she specializes in class actions in state and federal 

courts.  She is admitted to practice in New York and in the United States District Court for the 

Southern District of New York.  Ms. Khalil received her J.D. from George Washington University 

Law School and her B.A. from New York University (magna cum laude).  During Law School, 

Ms. Khalil served on The George Washington International Law Review, was recognized as a 

Thurgood Marshall Scholar, and received President Obama’s Volunteer Service Award. 

 

Andrew White 

 

Mr. White is an associate at FBFG, where he specializes in class actions in state and federal courts.  

Mr. White received his J.D. from New York University School of Law and his B.A. from State 

University of New York, College at Potsdam.  During law school, Mr. White served as an editor 

for the Journal of Law and Liberty.  Mr. White is admitted to practice in New York and in the 

United States District Court for the Southern District of New York. 

Olena Ball 

Ms. Ball is an associate at FBFG, where she specializes in prosecuting class actions in state and 

federal courts. Mrs. Ball joined the firm after working at several prominent law firms. She received 

her J.D. from Benjamin N. Cardozo School of Law and her B.A., cum laude, from the City College 

of New York. During law school, Mrs. Ball served on the Cardozo Women’s Law Journal. 

Chantel Mills 

Chantel Mills is an associate at FBFG, where she specializes in prosecuting class actions in state 

and federal courts.  Ms. Mills joined the firm after working at several prominent law firms. She 

received her J.D. from William and Mary School of Law and her B.A., with honors, from the 

University of Pennsylvania.  During law school, Ms. Mills received various awards for her 

commitment to academic excellence and community service. 

 



 14 

 

 



  

 
 

Exhibit B 

 
 
 
 

DATE FILED: September 13, 2022 7:59 PM 
FILING ID: 457ED623FAB63 
CASE NUMBER: 2020CV32175 



Firm Resume



Table of Contents
About Keller Postman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .3

About Our Team . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .4

Why Keller Postman . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .5

Awards . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .6

Privacy Practice & Case Highlights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .7

Attorney Biographies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12



Our Approach
Serving hundreds of thousands of clients in litigation and 

arbitration, Keller Postman has prosecuted high-profile antitrust, 

privacy, product-liability, employment, and consumer-rights 

cases and secured substantial settlements for our clients. 

Our firm also acts as plaintiffs’ counsel in high-stakes public-

enforcement actions.

Keller Postman seeks out complicated cases and takes on 

groundbreaking legal challenges where our legal and strategic 

counsel can add significant value. Our innovative approach 

combines high-end legal expertise with best practices in 

business operations and technology to deliver superlative 

representation for plaintiffs.

Our greatest asset is our team of smart, dedicated professionals. 

Keller Postman lawyers honed their skills at AmLaw 100 

law firms, national trial boutiques, corporate in-house legal 

departments, prestigious government posts, and successful 

business startups. Every member of our team shares a 

commitment to client service and a spirit of determination, 

dedication, creativity, and excellence.

OUR TEAM

7 PARTNERS

21 ASSOCIATES

11 STAFF ATTORNEYS  
    & COUNSEL

20 LEGAL SUPPORT  
     TEAM MEMBERS

26 CLIENT SERVICES                                                               
      TEAM MEMBERS

18 CASE MANAGEMENT   
     TEAM MEMBERS

29 BUSINESS,   
     OPERATIONS & IT   
     TEAM MEMBERS

OUR OFFICES
CHICAGO

WASHINGTON, D.C.

AUSTIN

MIAMI

Keller Postman is a leading complex litigation 

firm for plaintiffs, specializing in mass actions. 

We represent clients in class actions, mass 

torts, and mass arbitrations, at the trial and 

appellate levels, in federal and state courts. 

About 
Keller Postman

Our Mission
To achieve exceptional results for our clients, drive innovation in the practice of 
law, and pursue unparalleled excellence in everything we do. 

3kellerpostman.com



82%

78%

4

71%
were law clerks at a 

federal court of appeals 

or district court.

hail from national defense-

oriented law firms, and 71% 

from AmLaw 25 firms and 

elite trial boutiques.

attended a Top 15 U.S. 

News ranked law school.

of Keller Postman’s 

attorneys were law clerks 

at the Supreme Court of 

the United States.

OF KELLER 

POSTMAN’S 

PARTNERS AND 

ASSOCIATES: 

We’re powered by a talented team with top-notch credentials 

and real-world experience. Our lawyers have litigated “bet the 

company” cases for plaintiffs and defendants, studied and 

taught at some of the top law schools in the country, served at 

the highest levels of government, and managed more than $1 

billion of litigation-related investments. 

About
Our 
Team

Keller Postman is home to one 
of the most exceptional teams 
representing plaintiffs in the 
United States.

CLIENT SERVICES & CASE MANAGEMENT TEAM
We have established large, in-house client-services and case-

management teams to serve our clients from the early stages 

of litigation to the final moments of settlement distributions. 

We expertly and efficiently cover all aspects of our cases, 

including client intake, case workup, and litigation at all levels 

of the judiciary.

TECHNOLOGY, DATA & ANALYTICS TEAM
Keller Postman operates a dedicated, in-house technology, 

data, and analytics team, led by an accomplished graduate of 

the Massachusetts Institute of Technology. Our firm utilizes 

cutting-edge technology and processes to ensure successful 

litigation for thousands of claims at once. 

THE FIRM COMPRISES MORE THAN 
FOUR DOZEN LAWYERS 

AND MORE THAN 
140 PROFESSIONAL STAFF MEMBERS.
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Why Keller Postman
CLIENTS FIRST APPROACH
Our primary goal is always to achieve exceptional results for our clients—we are tireless in our pursuit 

of justice on their behalf. We move with speed and efficacy. We genuinely care about each individual 

client, and we demonstrate that by providing outstanding client service. 

FEARLESS INNOVATION
We drive innovation in the practice of law, sharing an ambition to do things differently—and to do them 

better. It is not enough merely to advocate for our clients. We prize creativity, develop and harness our 

own technology, and commit the resources necessary to succeed. 

COMMITTED TO EXCELLENCE
We pursue unparalelled excellence in everything we do. We challenge ourselves to perform at the 

highest level and deliver outstanding results. At every level of the firm, we take pride in serving as 

trusted advisors and provide exceptional client service.

STRENGTH TO WIN
Our team has the skills and resources to go head-to-head with the largest, most well-resourced 

corporations in the country. Plus, our lawyers have experience on both sides of the courtroom and the 

negotiating table, allowing us the unique ability to anticipate our opponents’ moves.

Industry Recognition Photo
THE NEW YORK TIMES
Keller Postman is driven “by a legal reformist spirit and 

entrepreneurial zeal.” 

WALL STREET JOURNAL
“[Keller Postman is calling] companies on their bluff and saying,   

‘You think you’re going to get out of liability by going to arbitration? 

We’ll show you what the arbitration system can do when you face 

tens of thousands of claims.’”                                         

THE AMERICAN LAWYER
“Part of the vision was to make plaintiff-side work attractive to 

folks with clerkship and Big Law experience like [Keller Postman’s] 

founders. So far, the approach seems to be working.” 

LAWDRAGON MAGAZINE
“Accelerated by a well-curated culture of excellence, innovation, and 

service, Keller Postman [leads] litigation across some of the biggest 

product liability MDLs in history.”
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KELLER POSTMAN 
ATTORNEYS NAMED TO 
MANY EXCLUSIVE LEGAL 
DIRECTORIES, including 

Chambers & Partners, National 

Trial Lawyers Top 100, Super 

Lawyers, Best Lawyers, and 

Lawdragon’s 500 Leading 

Lawyers in America, 500 

Leading Plaintiff Consumer 

Lawyers, and Leading Plaintiff 

Financial Lawyers.

NATIONAL LAW JOURNAL & AMERICAN LAWYER TRAILBLAZERS
Our team has been named 2021 and 2022 Plaintiffs’ Lawyers Trailblazers 

and 2022 Employment Law Trailblazers by the National Law Journal. 

Our lawyers have also been named 2022 Midwest Trailblazers and South 

Trailblazers by American Lawyer.

LAW360 MVP
Partner Warren Postman is named a 2021 Law360 MVP 

for leadership of Keller Postman’s arbitration practice.

ELITE TRIAL LAWYERS 
RISING STARS & ELITE 
WOMEN
Our lawyers have been 

named 2021 & 2022 Elite 

Trial Lawyers’ Rising Stars 

of the Plaintiffs’ Bar and the 

2022 Elite Trial Lawyers’ Elite 

Women of the Plaintiffs’ Bar.

Awards
We’re proud of the recognition we’ve 
received as leaders of the plaintiffs’ bar. 

ELITE TRIAL LAWYERS 
LAW FIRM OF THE YEAR
In 2021, the National Law 

Journal named Keller Postman 

the Trial Strategy Innovation 

Law Firm of the Year. And in 

2022, Keller Postman was 

named the Privacy & Data 

Breach Law Firm of the Year.

WOMEN WORTH WATCHING IN 
LEADERSHIP
Partner Zina Bash is named to the 2022 

Women Worth Watching in Leadership by 

Profiles in Diversity Journal.

CRAIN’S CHICAGO NOTABLE RISING 
STARS IN LAW
Partners Nicole Berg and Seth Meyer are 

named to Crain’s Chicago 2021 Notable Rising 

Stars in Law.
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Privacy Practice Overview
& Case Highlights



Privacy Practice

As we become more dependent on technology, we are increasingly susceptible to 
companies that use illegal practices to access our data for their own commercial 
gain. At Keller Postman, we firmly believe that no one should have to sacrifice 
a reasonable expectation of privacy in exchange for modern convenience, 
particularly without knowledge or consent. Our firm is committed to helping 
protect our clients’ personal privacy through cases based on state and federal 
statutes.

AMAZON ALEXA MASS ARBITRATION

As reported by The Wall Street Journal, Keller Postman filed roughly 75,000 individual arbitration 

demands on behalf of Amazon Alexa users who had been recorded without permission. Faced with 

arbitrating so many individual claims at once, in May 2021, Amazon eliminated its arbitration clause, 

allowing consumers (for the first time) to pursue their rights in court. Keller Postman’s arbitration 

practice has caused the world’s largest retailer to shift away from forced arbitration—a once-unthinkable 

result that significantly benefits consumers. 

After individual and class-action lawsuits against Amazon became permissible, Keller Postman filed a 

federal antitrust lawsuit against Amazon for the same illegal conduct (the very first lawsuit filed against 

the company since it began including an arbitration clause into contracts with consumers). In De Coster 

et al. v. Amazon.com, Inc., Keller Postman represents individual consumers who were charged unfairly 

high prices by Amazon because of the company’s most favored nation clause against third-party 

merchants. Our firm was also named Co-Lead Class Counsel. In conjunction with the filing of this lawsuit, 

Keller Postman also separately filed another 75,000 individual arbitration demands for related claims. 

The matters have resolved. This matter is significant because of Amazon’s move to drop its arbitration 

clause nationwide and restore access to the courts for over 140 million Amazon consumers. The 

unprecedented—and astounding—rescission by Amazon of its arbitration requirement marked a 

significant victory for consumers and access to justice. 

Across all of Keller Postman’s arbitration matters to date, we’ve secured millions in settlements for more 

than 500,000 individuals. 

Case Highlights

8kellerpostman.com



Case Highlights

BARR V. DRIZLY, LLC F/K/A DRIZLY, INC. ET AL

This class action lawsuit was filed in August 2020 against Drizly, the largest online alcohol delivery 

marketplace in North America. The complaint alleged that Drizly’s security measures were deficient in 

protecting consumers’ personal information and that the company was slow to report the breach. As a 

result of the data breach, customers were exposed to fraud, identity theft, and other injuries.  

Drizly moved to compel arbitration. However, after Keller Postman made an appearance with co-

counsel, Drizly agreed to settlement terms within a week. This matter further emphasizes how 

Keller Postman’s innovative strategy in arbitration has come to the aid of consumers whose private 

information was stolen. We’ve leveled up our arbitration strategy through making appearances with 

co-counsel partners after defendants compelled arbitration. We’re extremely proud that our firm’s 

reputation in mass arbitration has helped to swiftly secure favorable resolutions for both consumers and 

employees—and has also prevented defendants from using arbitration to evade liability. 

STATE OF TEXAS V. META PLATFORMS INC.

Keller Postman represents the State of Texas in a lawsuit against Facebook parent Meta Platforms 

Inc. for its decade-long use of facial-recognition technology to exploit Texans’ biometric information 

in violation of Texas law. The suit alleges that the social media giant, formerly known as Facebook, 

unlawfully captured Texans’ biometric identifiers for a commercial purpose without informed consent, 

disclosed those identifiers to others, and failed to destroy them within a reasonable time—all in violation 

of the Texas Capture or Use of Biometric Identifier Act (“CUBI”). The State also alleges that Facebook 

engaged in false, misleading, and deceptive acts and practices in violation of the Texas Deceptive Trade 

Practices-Consumer Protection Act. The suit seeks civil penalties in the hundreds of billions of dollars.

According to the complaint, for more than a decade, Facebook built an artificial-intelligence empire on 

the backs of Texans by deceiving them while capturing their most intimate data, thereby putting their 

well-being, safety, and security at risk. Filed in the state district court in Marshall, TX, the suit seeks civil 

penalties in the hundreds of billions of dollars.

Attorney General Ken Paxton emphasized the significance of this matter in his statement: “Facebook 

has been secretly harvesting Texans’ most personal information—photos and videos— for its own 

corporate profit… Texas law has prohibited such harvesting without informed consent for over 20 years. 

While ordinary Texans have been using Facebook to innocently share photos of loved ones with friends 

and family, we now know that Facebook has been brazenly ignoring Texas law for the last decade.”
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Case Highlights

DATA BREACH LITIGATION OVERVIEW

Keller Postman is leading numerous class actions on behalf of hundreds of thousands of individuals 

whose sensitive personal information—including social security numbers, health/medical records, 

and financial information—has been stolen. The lawsuits accuse defendants of negligently handling 

consumers’ personal data and private information. Defendants failed to take appropriate precautions to 

protect this data, did not appropriately and speedily resolve data breach occurrences, and also failed to 

adequately recompense the plaintiffs. 

These class actions include: 

• Hestrup et al. v. DuPage Medical Group. Ltd. d/b/a DuPage Medical Group

• William Biscan v. Shields Health Care Group Inc.

• Alexander, et al. v. Otis R. Bowen Center for Human Services, Inc.

• Gilbert v. AFTRA Retirement Fund et al.

• Greco v. Syracuse ASC, LLC d/b/a Specialty Surgery Center of Central New York

• Hall, et al. v. AspenPointe, Inc., et al.

• Harrington v. Elekta, Inc.

• Kirsten v. California Pizza Kitchen, Inc.

• Miller v. Syracuse University

• Valencia v. North Broward Hospital District d/b/a Broward

• Vogelman v. Central Texas Medical Specialists, PLLC, d/b/a Austin Cancer Centers

• Esposito et al v. Refuel Health Center, Inc.

• Abbott et al v. Taylor County Hospital District Health Facilities Corporation d/b/a Taylor Regional 

Hospital

• Cain et al v. Lavaca Medical Center; Crawford v. Ascension Michigan

Unlike a compromised credit card, these individuals can’t change their fingerprints or social security 

numbers on a whim without facing years of frustration. With serious data breaches occurring every day, 

liability for these matters must be addressed in a quickly transforming digital world. Furthermore, we 

are briefing cutting-edge legal issues in these cases and hope to have a lasting impact in ensuring that 

consumers’ interests are protected in these situations long into the future.

HESTRUP & PEISS V. DUPAGE MEDICAL GROUP. LTD

Keller Postman filed the first lawsuit against DuPage Medical Group (DMG) on behalf of patients whose 

sensitive medical information was stolen in a massive data breach. In the breach, highly sensitive 

personal information of nearly 650,000 patients were compromised, including names, addresses, dates 

of birth, diagnosis codes, medical procedure data, treatment dates, social security numbers, and other 

protected health information as defined by HIPAA.

The complaint alleges negligence, breach of contract, and violation of the Illinois Consumer Fraud and 

Deceptive Business Practices Act, among other allegations. Keller Postman seeks to obtain compensation 

and further protections for victims as well as improvements to DMG’s data security systems.
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Case Highlights 

WILLIAM BISCAN V. SHIELDS HEALTH CARE GROUP INC.

Keller Postman filed the first lawsuit against Shields Health Care Group Inc. on behalf of more than 

two million patients whose sensitive medical information was stolen from Shields’ computer network 

in a colossal data breach. Shields is the largest network of MRI centers in New England, with more 

than 40 facilities throughout the area. Cyberthieves had unauthorized access to Shields’ network for 

approximately two weeks, accessing patient names, addresses, Social Security numbers, and more.

On behalf of Plaintiff William Biscan as class representative, the complaint alleges negligence, breach of 

contract, breach of implied contract, invasion of privacy, breach of fiduciary duty, breach of confidence, 

and violation of the Massachusetts Regulation of Business Practices for Consumers’ Protection Act, 

Mass. Gen. Laws Ann. ch. 93A, § 1 et seq., and unjust enrichment. Plaintiffs seeks to obtain compensatory 

damages, such as for lost time needed to take appropriate measures to avoid unauthorized and 

fraudulent charges. They also seek reimbursement of out-of-pocket cost related to credit monitoring 

services, credit freezes, and other protective measures to deter and detect identity theft.

BIPA LITIGATION OVERVIEW

Keller Postman represents thousands of clients in the state of Illinois who assert violations of the Illinois 

Biometric Information Privacy Act (BIPA). Our clients’ biometric information has been wrongfully 

captured without consent by employers and technology platforms. We have been litigating cases 

against numerous entities, including against MOD Pizza, Vonachen Service, Inc., Heartland Beef, Inc., 

Wireless Vision LLC, and Sydell Hostel Manager LLC, d/b/a Freehand Chicago.

BIPA is one of the country’s most stringent biometric privacy laws, prohibiting private companies from 

capturing, obtaining, storing, transferring, and/or using the biometric identifiers and/or information 

(such as fingerprints) of another individual for any purpose without first providing such individual with 

certain written disclosures and obtaining written consent. BIPA requires anyone who records biometric 

information to get informed consent before doing so and to create a publicly available retention policy so 

people can be assured that their sensitive biometric data won’t be disclosed without their knowledge.

Although BIPA has existed for more than a decade, companies are still capturing biometric information 

(which can easily be used to perpetrate identity fraud in the wrong hands) in Illinois without explaining 

the implications of that capture to their employees and customers. While corporations often loosely 

interpret new laws, Keller Postman is actively influencing the enforceability of these laws, setting a clear 

path forward for those seeking reprieve from improper collection and storage of private information. 

Results: 

• Soper v. Sydell Hostel Manager LLC: Secured $250,000 settlement for class of ~300

• Pratz v. MOD Super Fast Pizza, LLC: Secured $1.3 million settlement for class of ~1,134

• We also recently received preliminary approval for a class settlement in Corey v. Wireless Vision, LLC.
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Attorney Biographies



Seth represents clients in arbitration and litigation at 

the trial and appellate levels and has handled cases on a 

broad array of subject matters, including antitrust, class 

actions, data breach, labor & employment, privacy, and 

product liability. 
 

At Keller Postman, Seth leads the firm’s data breach litigation, 

from case identification and origination to managing co-counsel 

partnerships. Seth also acts on behalf of state and local government 

entities in connection with the opioid crisis, representing the State 

of Arizona as well as municipalities across Idaho, Minnesota, Nevada, 

and Wisconsin. In addition to this work, Seth’s practice also focuses 

on various antitrust, class action, appellate, and bankruptcy matters.

Before joining Keller Postman, Seth was an attorney at Kirkland & 

Ellis LLP in Chicago and Williams & Connolly LLP in Washington, 

D.C. At those firms, he handled trial, appellate, and arbitral 

matters for companies and sovereigns involving contract disputes, 

government and internal investigations, mass torts, class action 

claims, and other issues.

Seth is an adjunct professor at the Northwestern University 

Weinberg College of Arts and Sciences Center for Legal Studies, 

where he teaches an undergraduate course on legal education and 

practice. 

Seth served as a law clerk for Judge Richard F. Suhrheinrich of the 

U.S. Court of Appeals for the Sixth Circuit. He graduated from the 

University of Virginia School of Law, where he was elected to Order 

of the Coif and served as In Brief Editor on the Managing Board of 

the Virginia Law Review. He earned his undergraduate degree in 

three years, summa cum laude, from Northwestern University where 

he played viola with the Northwestern University Philharmonia.

Seth Meyer
Partner

EDUCATION

J.D., University of Virginia Law School

B.S., Northwestern University

CLERKSHIPS

Hon. Richard F. Suhrheinrich, U.S. 

Court of Appeals for the Sixth Circuit

AWARDS

Crain’s Chicago Business Rising Stars 

in Law (2021)

Elite Trial Lawyers’ Rising Stars of the 

Plaintiffs’ Bar (2021)

Super Lawyers Illinois Rising Stars 

(2022)

National Trial Lawyers’ 40 Under 40 

(2021, 2022)

Lawdragon’s 500 Leading Plaintiff 

Consumer Lawyers (2021)

Lawdragon’s 500 Leading Plaintiff 

Financial Lawyers (2021, 2022)

CONTACT

sam@kellerpostman.com

312.741.5226
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Alex has litigated cases as a member of both the plaintiffs’ 

and defense bars, maintaining a focus on complex civil 

litigation throughout his career. 
 

At Keller Postman, Alex represents public and private entities across 

the nation in trial and appellate litigation. His practice focuses on 

governmental, consumer-protection, and data-privacy issues.

Alex helps manage and lead litigation across pivotal privacy-related 

matters at Keller Postman. He drives Keller Postman’s data breach 

claims, drafting complaints, managing mediations, and handling 

negotiation with opposing counsel. He represents clients throughout 

Illinois who assert violations of the Illinois Biometric Information 

Privacy Act (BIPA). Our clients’ biometric information was wrongfully 

captured without their consent by employers and technology 

platforms alike. Alex manages the ongoing litigation in cases against 

numerous entities.

Alex also focuses on a broad range of consumer protection 

matters (including claims for false advertising), supports the firm’s 

representation of state and local government entities in connection 

with the opioid crisis, and represents the State of Texas in its case 

against Meta Platforms, Inc. for its capture of biometric identifiers in 

violation of Texas law.

Alex is listed as a 2022 Illinois Super Lawyers Rising Star, recognized 

for his outstanding professional achievement.

Alex is a graduate of the University of Chicago Law School. He earned 

his undergraduate degrees in political science, economics, finance, 

and psychology summa cum laude from Loyola University Chicago.

Alex Dravillas
Associate

EDUCATION

J.D., University of Chicago Law 

School

B.S., Loyola University Chicago

B.A., Loyola University Chicago

AWARDS

Super Lawyers Illinois Rising Stars 

(2022)

CONTACT

ajd@kellerpostman.com

312.948.8474
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